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THE GOAL OF THIS TEXT 

T he Canadian criminal justice system is a complex7 dynan1ic7 a11d ever-changi11g enter
prise. How tl1e various compo11e11ts of tl1e syste111 operate a11d the extent to which tl1ey 

succeed i11 preventing and responding to crime and cri1ni11al offenders affect 11ot only 
tl1e general 1Jublic but also cri1ni11al justice personnel and offenders. Tl1is edition of 

Canadian Criminal Justice: A Primer7 Sixtl1 Edition7 is designed ,vitl1 the sa111e basic 
objectives as the previous editions: to present in a clear a11d concise fashion n1aterials 

on the cri111inal justice syste111 i11 Canada and to highligl1t the key issues surrounding 
tl1is country7

S responses to crime and offe11ders. Tl1is book is 11ot an exl1austive exan1-

i11ation of all facets of the criminal justice process. Rather7 its inte11t is to present7 witl1 
broad brush strokes7 i11formation 011 the structure and operatio11s of the cri1ninal justice 

system 7 at the same time identifying so1ne of the 1nore significant challe11ges and con
troversies that arise at each stage of the justice process. 

ORGANIZATION OF THE TEXT 

This edition of tl1e text is organized into six parts. Part I is designed to set the fra111ework 

for tl1e study of Canadia11 cri1ninal jL1stice. Chapter 1 sets out tl1e foundations of tl1e 
crin1inal justice systen17 Chapter 2 higl1lights key features of tl1e dynamics of the cri111-

inal justice process7 and Cl1apter 3 discusses inequality7 racis1n a11d discriminatio117 and 
tl1e lived experiences of I11digenous peoples7 racialized groups7 and persons i11 visible/ 

cultural/religious 1ninorities as a backdrop for the study of Canadia11 crin1inal justice. 
Part II contains tl1ree cl1apters tl1at focus 011 various di1ne11sions of C anadia11 polici11g. 

Cl1apter 4 discusses the structure and roles of the police; Cl1apter 5 exami11es police 

powers a11d decision-making; a11d Chapter 6 considers police strategies7 operations7 

and e11gage1nent. 

Part III presents 1naterials on the cri1ninal courts. Cl1apter 7 exa1ni11es tl1e structure 
and operation of the crimi11al courts; Cl1apter 8 looks at the prosecutio11 of crin1inal 

cases; a11d Cl1apter 9 discusses se11tencing in the cri1ninal courts. 
Part IV contains three cl1apters tl1at focus on Canadia11 correctio11s. Chapter 10 dis

cusses correctional alternatives to confi11ement; Chapter 11 revievvs correctional insti
tutions; and Cl1apter 12 examines tl1e release7 re-entry7 a11d rei11tegration of offe11ders 

i11to the com1nunity. 
Part V contains Chapter 137 whicl1 examines the youtl1 justice syste1n. 

Part VI is titled ''Reco11sidering Cri1ninal Justice7" a11d in Cl1apter 147 tl1e final cl1apter 
of the text7 the challe11ges to and opportu11ities for cri111i11al justice refor1n are discussed. 

Part Openers provide a concise introduction for stude11ts and l1igl1light key trends i11 
the cri1ni11al justice syste1n tl1at will be discussed i11 the chapters followi11g. 

Learning Objectives are set out at tl1e beginning of each cl1apter. They identify tl1e 

pL1rpose of the 1naterials tl1at are presented and serve to orient the reader to the chapter. 
Tables7 graphs7 cl1arts7 and photographs are i11terspersed tl1rougl1out tl1e book7 and 

provide visual representatio11s of data7 curre11t events7 or key people and places in tl1e 
crin1inal justice systen1 . 
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A runni11g glossary 1Jroceeds througl1out tl1e text, with key ter1ns defined in the 1nar
gins, for easy retrieval fro1n students. 

Eacl1 cl1apter e11ds with a Summary, to help students reflect on wl1at they have just 
lear11ed. Key Points Review and Key Term Questions l1ave been retained and updated 

from the fifth edition, to test knowledge of specific topics. 
New to tl1e Sixth Edition, Critical Thinking and Class/Group Discussion Exercises 

at tl1e e11d of the cl1apter furtl1er engage tl1e stude11t in consideri11g and discussi11g crit
ical issues i11 tl1e justice syste1n. Ma11y of the exercises centre on actual cases a11d events. 

Lastly, Media Links have bee11 carefully selected to provide stude11ts witl1 access to 

perso11s wl10 are i11volved in some way witl1 the crimi11al justice systen1, as well as to 
provide a n1ore i11-depth exa111inatio11 of issues tl1at were raised in tl1e chapter. 

CHANGES TO THE SIXTH EDITION 

In addition to updati11g legislatio11, inserting 11ew court ruli11gs, and including new 
materials on all facets of the justice systen1, there are a nu1nber of sig11ifica11t cl1anges in 
this edition. T hese include the following: 

FEATURE BOXES 

There are several formats tl1at are used to prese11t materials a11d to e11gage tl1e student 

reader. The Perspective feature provides first-l1and accou11ts tl1at capture the dy11amics 
of the crimi11al justice system; boxes strategically placed tl1rougl1out the chapters high

ligl1t case studies, in11ovative programs, and i1nporta11t court decisio11s. At Issue boxes 
are centred on topics that are the subject of debate, a11d cl1allenge stude11ts to con

sider various perspectives a11d to answer questio11s that will assist tl1e1n i11 formulating 
their thougl1ts 011 tl1e topic. Research File boxes appear throughout the book, and sum

marize the research literature on criminal justice policies and progran1s. And general 
boxes (no title) provide stories generally in the 11ews or engaging for students, a11d delve 

into a topic more dee1Jly. 

FILE BOXES 

In each cl1apter, tl1ere are a number of file boxes that are desig11ed to highligl1t important 
events, research studies, a11d cases. Police File boxes appear in Part II; Court File boxes 

are i11cluded in Part III; Legal File boxes are i11cluded in Parts II and III; Criminal Justice 

Files appear in Part I; Corrections Files in Part IV; and Youth Justice Files in Part IV. 

NOTABLE CHAPTER-SPECIFIC CHANGES 

Chapter 1: Tl1is cl1apter l1as bee11 re-writte11 and exa1ni11es l1ow cri1nes are ''created," 

Canadian law, tl1e C anadian legal syste1n, and tl1e cri1ni11al law in a diverse society. A 

11ew section i11 Chapter 1, "Thinking Critically about tl1e Crimi11al Justice Systen1," 
provides stude11ts with suggestions 011 how to be a critical tl1i11ker and how to consider 

the materials prese11ted in the text. 

Chapter 2: This chapter i11troduces students to the purpose of the cri1ni11al justice 
system, a11d tl1e role and respo11sibilities of gover11ments in tl1e ad1ninistratio11 of jus

tice. The competing models of cri1ni11al administration are discussed, as are tl1e flow 
of cases through tl1e systen1 and several of the features of the cri1ninal justice process. 

Restorative justice is introduced, and it is 11oted that this alternative approach to justice 
will be considered tl1rougl1out tl1e text, rather than l1aving its ow11 dedicated chapter as 

in the previous edition. 
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Chapter 3: T his is a new cl1apter tl1at focuses 011 considerations i11 tl1e study of crin1inal 
justice. It includes a discussion of the issues surrounding racism, discrimi11ation, and 

i11equality, a11d the experiences of Indigenous and racialized perso11s and 1ne111bers of 
visible/cultural/religious minority groups in Canada. T l1e cl1apter is desig11ed to provide 

tl1e reader with exposure to tl1e lived experiences of persons who n1ay be subjected to 
racisn1 and discrin1ination, whicl1, i11 turn, vvill co11tribute to an u11derstanding of issues 

st1ch as racial profiling a11d biased policing and the overrepresentatio11 of Indigenous 
1Jerso11s and Blacks in the crin1inal justice systen1. The issues of racisn1 and discrin1ina
tio11 are key then1es i11 tl1e text. 

Additio11al considerations in the study of criminal jt1stice are also presented i11 tl1is 
cl1apter, again to IJrovide background context for the materials presented in subse

quent chapters. 

Chapter 13: This is another new cl1apter i11 the text, and it exan1ines the youth justice 
system. Many adults who co1ne into co11flict with the law first became involved in tl1e 

youtl1 justice syste1n. This fact compels an u11dersta11ding of the approach to youtl1 in 
co11flict, the legislation a11d progra1ns designed to address tl1eir issues, a11d their expe

riences in the youth justice system, botl1 t1nder supervision in the com1nu11ity and in 
youtl1 correctio11al facilities. 

INSTRUCTOR RESOURCES 

T l1e Nelson Education Teaching Advantage (NETA) progra1n delivers researcl1-based 

i11structor resources that promote stude11t e11gagen1ent and higl1er-order thinking to 
e11able tl1e success of Canadian students and educators. Visit Nelso11 Education's 

Inspired Instruction website at www.nelson.com/inspired to fi11d ot1t more about NETA. 
Tl1e following i11structor resources l1ave been created for Canadian Criminal Justice: 

A Primer, Sixth Editio11. Access tl1ese ultin1ate tools for customizing lectures and prese11-
tatio11s at www. 11elson.com/instructor. 

NETA TEST BANK 

T l1is resource i11cludes 1nore tl1an 3 50 1nultiple-choice questions written accordi11g to 

NETA guidelines for effective construction and development of higher-order ques
tio11s. Also included are 111ore tl1a11 250 true/false questions, 150 short-answer ques

tio11s, and 140 essay questions. 
Tl1e NETA Test Bank is available in a new, cloud-based platfor1n . Nelson Testing 

Powered by Cognero® is a secure 011line testi11g system tl1at allows i11structors to author, 
edit, a11d ma11age test bank content from anywhere l11ternet access is available. No spe

cial installations or dow11loads are 11eeded, and tl1e desktop-inspired i11terface, with its 
drop-dow11 1ne11us a11d familiar, intuitive tools, allows instructors to create and manage 
tests with ease. Multiple test versions can be created in an instant, a11d co11tent can 

be imported or exported i11to other systems. Tests can be delivered from a learning 
manage1ne11t system, the classroom, or wherever a11 i11structor chooses. Nelso11 Testing 

Powered by Cog11ero for Canadian Criminal Justice: A Primer, Sixth Edition, can be 
accessed through www.nelson.com/i11structor. 

NETA POWERPOINT 

Microsoft® PowerPoi11t® lecture slides have bee11 created for every cl1apter. Tl1ere is an 

average of 25 slides per cl1apter, n1any featuring key figures, tables, and photographs fron1 
Canadian Criminal Justice: A Primer, Sixth Editio11. NETA principles of clear desig11 a11d 
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engaging content have been i11corporated tl1roughout, 1naking it si1nple for instructors to 
customize the deck for their courses. 

IMAGE LIBRARY 

This resource consists of digital copies of figures, tables, a11d photographs used in the 

book. I11structors n1ay use these jpegs to customize the NETA PowerPoint or create their 
own PowerPoint presentations. An linage Library Key describes the i1nages a11d lists tl1e 

codes under whicl1 tl1e jpegs are saved. C odes 11orn1ally reflect the cl1apter number 
(e.g., COI for Chapter 1), tl1e figure or photo 11umber (e.g., F l 5 for Figure 15), a11d the 

page in the textbook. For exa1nple, CO I-F l 5-pg26 would correspond to Figure 1-15 011 
page 26. 

NETA INSTRUCTOR'S MANUAL 

This resource is organized according to tl1e textbook chapters and addresses key edu
cational co11cer11s, such as typical stu1nbling blocks student face and l1ow to address 

them. Other features include common student misconceptio11s, i11-class activities, 
011li11e activities, suggested answers to questions in the text, a11d li11ks to video clips witl1 

questions for discussio11 or homework submission. 

STUDENT ANCILLARIES 

Nelson Education's Premium Companion Website for Canadian Criminal Justice: 
A Primer brings course co11cepts to life with i11teractive learning a11d exa1n preparatio11 

tools tl1at integrate with the printed textbook. Students activate their k11owledge using 
engagi11g 011li11e resources. Visit www.nelson.com/student for access. 

Preface 
• • 
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I I 

_earn1n 

Part Openers provide a concise introduction 
for students and highlight key trends in the 
criminal justice system that will be discussed 
in the chapters following. 
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Learning Objectives identify the purpose of the 
materials that are presented and serve to orient the 
reader to the chapter. 

PERSPECTIVE 

A Physician's Perspective on the Burdens and Ethics of Assisted Death 
Perspective boxes provide first-hand 
accounts that capture the dynamics of the 
criminal justice system. 

If you ask the public, what you 're really asking them is, "Do you want to have a right to access 
these interventions if you come to the end of your life and you're suffering?" That's a very different 
question than if you ask a medical professional, "Do you want to kill your patients? Or do you 

AT ISSUE 7.1 

want to assist in the death of your patients?" One is a right, the other is an obligation. Those are 
intricately related. If someone in society has a right to something, it means someone else has an 

SHOULD THERE BE INDEPENDENT OVERSIGHT OF THE JUDICIARY? 

Earlier in this book, it has been noted that the police are the 
only criminal justice agency that is subjected to outside civilian 
oversight. The legal profession, including the judiciary, is self
regulated; that is, the only structures of accountabili ty exist within 
the legal profession. Concerns have been raised about the ability 
of provincial and territorial law societies to both represent and 
regulate the profession and the effectiveness of the Canadian 
Judicial Counci I as oversight bodies. a As well, ii is noted that most 
complaints that are made to the Canadian Judicial Council are not 

not subject to the direction or control of the executive branch of 
government.•c 

A review of the record indicates that few complaints ultimately 
result in the removal of a judge from the bench. As well, since the 
disciplinary procedure was established in 1971 , there have been 
very few public inquiries by the council into the behaviour of a federal 
judge. Most complaints (which average less than 200 per year) are 
handled by the chairperson of the council and are not publicized but 
kept between the complainant, the judge, and the CJC. It might be 

BOX 1.1 

At Issue boxes challenge students to 
consider the various perspectives of a topic 
and answer questions that will assist them in 
formulating their thoughts on the topic. 

General boxes provide stories generally 
in the news or engaging for students, and 
delve into a topic more deeply. 

THE FUNCTIONS OF THE CRIMINAL LAW 
In Canadian society, the criminal law provides the following functions: 

• acts as a mechanism of social control 

• maintains order 
• de@les the parameters of acceptable behaviour 

• reduces the risk of personal retaliation (vigilantism, or people taking the law into their own hands) 

... 
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Research File boxes appear throughout the book, 
and summarize the research literature on criminal 
justice policies and programs. 

SUMMARY 

File boxes highlight important events, 
research studies, and cases. Police File 
boxes appear in Part II; Court File boxes 
are included in Part Ill; Legal File boxes are 
included in Parts II and Ill; Criminal Justice 
Files appear in Part I; Corrections Files in 
Part IV; and Youth Justice Files in Part IV. 

RESEARCH FILE 13.1 

A PROFILE OF INDIGENOUS YOUNG WOMEN IN CUSTODY 
A study (N = 500) of youth in custody in British Columbia found that, among the Indigenous young 
women 

• 97 percent had left home early to live on their own, on the streets, or in foster care; 

• 82 percent had been in foster care at some point; 

• 80 percent reported childhood trauma, including physical abuse (80 percent), sexual abuse 
(65 percent), and mental health issues in the family (30 percent); 

• 80 percent had been introduced to hard drug use at an early age; and 

• Compared to non-Indigenous young women in custody, had spent more time in their lives in custody. 

This chapter vvas designed to provide background context to the study of the Canadian 

criminal justice system. Inequality, racism, prejudice, and discrimination ,vere intro

duced as features of Canadian society. These are often n1anifested in racial profiling 

and the racialization of groups and individuals. Won1en, Indigenous persons, Muslims, 

and sexual n1inorities have lived experiences that affect their quality of life and may 

place them at risk of being victin1ized or of con1ing into conflict with the law . 

Summaries encourage students to reflect on 
what they have just learned. 

. 

Critical Thinking Exercises and Class/ 
Group Discussion Exercises at the end of 
the chapter further engage the student in 
considering and discussing critical issues 
in the justice system. Many of the exercises 
focus on actual cases and events. 
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MEDIA LINKS 

"'v\larriors Against Violence," CBC News, July 6, 2015, http:!!1v\v1v.cbc.ca/ne1vs/indigcnous/ 
1varriors-against-violence-tries-to-heal-aboriginal-n1en-l. 31 36168 

'Who's Watching? 4,500 Outstanding Warrants for Alleged Probation and Conditional 
Sentence Violations in Ontario," Global News, May 10, 2017. Follo1v the links in this 
article for a several part n1edia series on probation in Ontario, http:!!globalne1vs.ca/ 
ncivs/34 30 31 3/4500-outstanding-ivarrants-for-a l legcd-probation-a nd-condi tional 
-sen tence-violations-i n-ontario. 

"vVho's \,\latching? Ontario's Probation System 'a Joke,' Say Offenders" (Part 1 ), Global 

CRITICAL THINKING EXERCISE 

Critical 'Thinking Exercise 3 .1 

Indigenous Ex'Periences 

The study of the involvement of Indigenous persons in the crirr1 inal justice system requires 
an understanding of their historical and conten1porary circu111stances. \.Vatch the fi ln1 We 
\.\fill Be Free a t 

---- CLASS/GROUP DISCUSSION EXERCISE 

C lass/Group Discussion 3.1 

The "Colonized Mind" of Indigenous Persons 

Jana-Rae Yerxa is Anishinaabe fron1 Little Eagle and Couchicl1ing First Nation and belongs 
to the Sturgeon c lan. She uses the concept of the "colonized mind" of Indigeno us persons 
to explain the experiences of Indigenous peoples and their perspectives and perceptions. 

Media Links have been carefully selected to provide 
students with access to persons who are involved in some 
way with the criminal justice system, as well as to provide 
a more in-depth examination of issues that were raised in 
the chapter. 

• 
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I would like to acknowledge tl1e 1nan)' people througl1out tl1e cri1ninal justice syste1n 
wl10 l1ave co11tributed to tl1e ideas and i11for111atio11 that have been i11corporated into 

this book. My love and tl1anks to 1ny life partner, Sandra S11ow, for her u11wavering 
support and encouragement. 

I would also like to thank the revie,vers of the previous edition of tl1e text for tl1eir 
invaluable con1ments, criticisms, and suggestio11s: 

Stephe11 Schneider, Saint Mary's University 

Eva Wiln1ot, Can1osun College 

Nathan lnnocente, University of Toronto at Mississauga 

Cat Baron, Algo11quin College 

Vicki Ryckn1a11, Loyalist College 

As always, it has bee11 a pleasure to vvork with the professio11als at Nelson: Leanna 
MacLean, Suzanne Simpso11 Millar, and Imoi11da Ro1n ain. 
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SEMI-ANNUAL UPDATES 

The dy11a1nic nature of the Canadian crimi11al justice system presents challe11ges in 

ensuring that tl1e n1aterials in the text are accurate and up-to-date. T hrougl1out the 

system, tl1ere are l1igl1-profile issues bei11g debated, court decisions that are impacting 

every facet of the system, and a veritable explosion of crin1inal justice research. Witl1 

editions of the text on a four-year publication cycle, the 111aterials ca11 become dated, 

ofte11 by the time tl1e print dries on a new edition. 

To address tl1is, updates for each of the chapters will be provided to course instructors 

se1ni-a11nually- i11 the spring and fall of each cale11dar year. T he updates will include 

sig11ificant legal cases and i1npactful court ruli11gs, new research findi11gs, and major 

cha11ges i11 legislation, policy, and operatio11s of tl1e various compo11e11ts of the justice 

system. New Critical Thinking Exercises and C lass/Group Discussio11 Exercises will 

also be provided to accompa11y the new materials. 

T hese updates will be designed to provide instructors a11d stude11ts with curre11t 1nate

rials that will enhance the study of the C anadian criminal justice system. T l1e first 

update will be available in spri11g 2019. 
As always, I encourage feedback 011 the book ge11erally and 011 any specific materials 

in it, errors of fact, and omissions. Feel free to contact me at griffith@sfu .ca witl1 any 

co1n1nents, questions, or suggestions for future editio11s of tl1e book. 

Thanks. 
Curt Taylor Griffiths, Ph.D. 
Vancouver, British Columbia 
April 2018 

• 
XXI 

Copyright 2019 Nelson Education Ltd. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content 
may be suppressed from the eBook and/or eChapter(s) . Nelson Education reserves the right to remove additional content at any time if subsequent rights restrictions require it. 





Chapter 1: The Foundations of Criminal Justice 
Chapter 2: Understanding the Criminal Justice System 
Chapter 3: Considerations in the Study of Criminal Justice 

• A 10-year-old girl disappeared while walki11g home from a friend's house in 
Toronto in 2013. Her body parts were later found in bags floating i11 Lake 

Ontario. Police canvassed about 300 homes in her neighbourl1ood a11d asked 
me11 to provide DNA. 011e man who refused was arrested and subseque11tly 

co11victed. He later pleaded guilty to first-degree n1urder. At Issue: To what 
extent, if any, should the police be allowed to conduct a "DNA sweep" ( or 

"blooding") in order to attempt to solve a crime? (see Chapter 5). 
• In 2012, N.S., a Muslim wo1nan living in 011tario, wanted to wear her 

11iqab (full face veil revealing only tl1e eyes) while testifying in a preliminary 
hearing involvi11g charges against her uncle and cousin for sexual assault. 

At issue: Should a Muslim won1a11 who wears a niqab be per1nitted by the 
judge to testify in court against her alleged perpetrator? (see Chapter 8). 

• I11 April 2013, a 16-year-old boy sl1ot his 15-year-old cousin with a 
hu11ting rifle at a playgrou11d, paralyzing l1im. Both boys were African 

Nova Scotians. T he boy was subseque11tly found guilty of attempted 
1nurder. At Issue: Sl1ould cultural assessme11ts play a role i11 tl1e 

sentenci11g of young offenders? (see Cl1apter 13). 

These cases all occurred in the past few years a11d provide a snapshot of 
the dyna1nic nature of the cri1ninal justice syste1n and the con1plex issues 

that surround its operatio11. The tl1ree cl1apters in this part are desig11ed to 
set the fra1nework for the study of tl1e Canadian criminal justice syste1n. 
Cl1apter 1 sets out the foundatio11 of tl1e legal syste1n and discusses tl1e origins 

a11d applicatio11 of tl1e criminal law. It is 11oted that who and wl1at are defined 
as cri1ni11al is ever-cl1angi11g and tl1at, in a democratic society, tensions 

often exist between the crimi11al law a11d the rights of individuals. Chapter 2 
provides infor1nation to understand tl1e criminal justice system, including its 

purpose, the competi11g 1nodels of criminal justice ad111inistratio11, the flow of 
cases tl1rougl1 tl1e system, and a discussio11 of the effective11ess of the syste1n. 

Tl1e 1naterials in Cl1apter 3 are presented to provide a backdrop for the study 
of Canadian criminal justice. There is a discussion of i11equality, racis1n and dis

crimi11ation, and the lived experiences of Indigenous peoples, racialized groups, 
and persons in visible/cultural/religious mi11orities. A nt11nber of additio11al 

issues that surrou11d tl1e crimi11al justice system are also identified a11d discussed. 
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Critical thinking 
(thorough thinking) 

In examining an issue, distinguishing 
between fact and opinion, considering 
multiple points of view, and being open
minded to all ideas. 

NEL 

The criminal justice systen1 is an integral, and high-profile, component of Canadian 

society. It is also very dynan1ic, often controversial, and either very effective in achieving 

"justice" or not, depending upon one's perspective and experience. The controversies 

that surround the criminal justice system, such as whether certain groups or individ

uals are treated differently than others, are often a reflection of issues in the larger 

Canadian society. And, as in Canadian society, politics often plays a role in defining 

"vhat behaviour is a crime and what the response ,,vill be. 

On a daily basis, there is a continual strean1 of events, persons, and issues related 

to criminal justice, as "vell as ongoing debates as to "vhether the justice system is fair; 

provides "justice" for victims, offenders, and communities; and is capable of addressing 

its challenges. 

The major components of the criminal justice system are the police, the courts, and 

corrections. However, the victims of crime, offenders, and the community are also 

important considerations and "vill be discussed throughout the following chapters. All 

of these groups have a stake in the criminal justice process and may be impacted by 

the events and decisions that occur during it. Certain groups of offenders, including 

Indigenous and racialized persons and others, may face particular challenges. This text 

is designed to stimulate a research-informed discussion that also includes the "voices" of 

persons in conflict with the la"v, crime victims, and justice system personnel. 

THINKING CRITICALLY ABOUT THE CRIMINAL 
JUSTICE SYSTEM 

The crin1inal justice system is a complex enterprise and there are often no "right" or 

"wrong" answers to the issues that arise. Rather, there are different perspectives on the 

justice system, its operation, and what action is required to address the issues that are 

identified. Assuming the role of a critical thinker will be very beneficial in reading and 

reflecting on the materials. 

WHAT IS CRITICAL THINKING? 

It has been said, "Critical thinkers distinguish between fact and opinion; ask qt1estions; 

make detailed observations; uncover assumptions and define their terms; and make 

assertions based on sound logic and sound evidence." Call it "healthy skepticism." 

A critical thinker considers multiple points of view and is fair and open-minded to 

all ideas. Conclusions are reached based on a thoughtful consideration of the issues. 

Critical thinking has also been called thoroitgh thinking.1 

To become a critical thinker, one must engage in the follo"ving: 

• Ask qt1estio11s: Engage curiosity and questio11 staten1ents and assertio11s. 

• Consider rnultiple poi11ts of vie,v: Be fair and open-minded to all ideas. 

• Dra"v conclusio11s: Examine tl1e outco1ne of your inquiry i11 a 1nore de1nandi11g and 

critical way. 

In reading and thinking about the materials in this text, it is important to maintain 

a "critical eye"-that is, to be a critical thinker and to ask the questions that critical 

thinkers ask. The At Issue boxes that are embedded in the chapters of this book and 

the Critical Thinking Exercises at the end of each chapter are designed to stin1ulate 

you and your fellow students' thinking about critical issues in criminal justice, to help 

you consider various perspectives on these issues, and to assist you in reaching your 

own conclusions. 

CHAPTER 1: The Foundations of Criminal Justice 5 
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PERSPECTIVE 

A Physician's Perspective on the Burdens and Ethics of Assisted Death 

If you ask the public, what you're really asking them is, "Do you want to have a right to access 
these interventions if you come to the end of your life and you're suffering?" That's a very different 
question than if you ask a medical professional, "Do you want to kill your patients? Or do you 
want to assist in the death of your patients?" One is a right, the other is an obligation. Those are 
intricately related. If someone in society has a right to something, it means someone else has an 
obligation to provide that. So basically the Supreme Court that has told Canadian physicians, after 
centuries of this being illegal and completely in opposition to all teachings in medical ethics, "We 
are now going to make this legally available, and you as a profession have an obligation to step 
forward and provide it." 

I think, to the profession's credit, we have responded to that in a very constructive way. We've 
taken part in all of the conversations, we've helped to frame the legislation and the regulations, we 
have not opposed this. But we have also tried to make clear how very, very difficult this is for most 
doctors. 

Imagine you go into the profession of medicine and you're being told your obligation is to 
preserve life, to improve quality of life, to cure whenever possible, to care always. Then all of a 
sudden, overnight a court decision tells you, "Now everything's changed. Everything you believe in 
medicine is a little bit different today." That's very, very challenging for the average doctor to just 
do a 180 in terms of their belief system and their approach to care at the end of life. 

Source: From S. Proudfoot. 2016, June 8. "A CMA Doctor on the Burdens and Ethics of Assisted Death," Mactean's. 
http://www. macleans. ca/society /h ea Ith/a-cm a-doctor-on-assiste d-death-and-na vigati ng-the-eth ical-g rey-area. Used 
with permission of Rogers Media Inc. All rights reserved. 

The physician's comments on assisted death in the nearby Perspective box highlight 

that there are often issues of ethics that arise in the law. 

WHAT IS A CRIME AND WHY? 

The obvious ansv1er to this question is, "a crime is \,vhatever is against the lav1." However, 

it's much more con1plex than this. Beyond the very serious traditional types of crime, 

such as murder, what is or is not a crime is not set in stone but has changed over the 

course of Canadian history. 

WHAT IS A CRIME? 

Needless to say, without crime there \.vould l)e no criminal justice system. A crime is 

generally defined as an act or omission that is prohibited by crin1inal law. Every juris

diction sets out a limited series of acts ( crin1es) that are prohibited and punishes the 

commission of these acts by a fine or imprisonment or some other type of sanction. In 

exceptional cases, an omission to act can constitute a crime - for example, failing to 

give assistance to a person in peril or failing to report a case of child abuse. 

T\.vO critical ingredients of a crime are the commission of an act ( actus reits) and the 

mental intent to commit the act (me11s rea). A crime occurs when a person 

• con1111its a11 act or fails to co111111it an act wl1en under a legal responsil)ility to do so; 

• l1as the intent, or mens rea, to con1111it tl1e act; 

• does not have a legal defence or justificatio11 for co111111itting tl1e act; and 

• violates a provision i11 criminal law. 

6 Part I: Canadian Criminal Justice: Setting the Framework 

Crime 

An act or omission that is prohibited by 
criminal law. 
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THE SOCIAL CONSTRUCTION OF CRIME 

Have you ever thought about why, up until 2018, marijuana use (except for medicinal 

purposes) was illegal, but drinking alcohol has been legal for decades? And why only 

marijuana but not cocaine? To say the least, there is not always agreement about what 

should be against the law. Murder? Yes. Impaired driving? Yes. Bank rol)bery? Sure. 

Assisted suicide? Son1evvhat more contentious, even though it is legal (see At Issue 1.1 ). 
It is also important to distinguish betvveen behaviours that may be considered deviant 

by a large portion of society, and crimes. While crime is behaviour that breaks the 

law, deviance is l)ehaviour that is contrary to the norms and values of the larger 

society. Dressing Goth is not against the la~,, l)ut may be viewed as deviant by the 

average passer-by as may be cross-dressing. Deviance includes criminal behavior and 

AT ISSUE 1.1 

MEDICAL ASSISTANCE IN DYING:3 THE TENSION BETWEEN THE LAW, RELIGION, 
AND PROFESSIONAL PRACTICE 
In 2015, in the case of Carter v. Canada (Attorney Generalj (2015 
sec 5), the sec ruled that section 14 and paragraph 241 (b) of 
the Criminal Code were unconstitutional because they prohibited 
physicians from assisting in the consensual death of another 
person. In June 2016, Bil l C-14, An Act to amend the Criminal 
Code and to make related amendments to other Acts (medical 
assistance in dying), received Royal Assent and made assisted 
dying legal for terminally ill patients. The provinces and territories 
were responsible for developing the appropriate procedures for 
medical ly assisted death. 

Medically assisted death continues to be surrounded by controversy. 
Proponents argue that the new provisions give the control over life to 
patients where it belongs and that patients should be able to end their 

Given the various perspectives on the practice, the debate over 
assisted death is likely to continue. 

QUESTIONS 
1. How does one balance the legal and ethical issues surrounding 

assisted dying? 

2. In your view, should this be a legal issue? 

3. Should all physicians be required to abide by the law? 

4. What position would you take regarding the refusal of some phy
sicians to assist a patient in dying or refusing to refer a patient to 
another physician who would assist the patient to die? 

pain and suffering. A survey of Canadians (N = 2,271) in 2016 found that __ 
nearly 72 percent of respondents were strongly in support of physician

5. What does this issue illustrate about the interplay between the law, 
religious views, and professional ethics? 

a Medical assistance in dying in Canada includes both assisted suicide and voluntary 
euthanasia. Assisted suicide is the act of intentionally killing oneself with the assistance 

of another who provides the knowledge, means, or both (Health Law Institute, Dalhousie 
University, n.d.). In cases of assisted suicide, a physician provides drugs to a terminally ill 
patient who then takes the drug to end his or her life. In cases of euthanasia, a physician 
administers a lethal drug to relieve suffering, which ends the person's life. 

assisted death, and 7 4 percent supported allowing persons to request 
suicide before they became too ill to do so.b 

Opponents, which include physicians, have argued that assisted 
dying violates their oath to care for patients. c The Christian Medical 
and Dental Society of Canada initiated court proceedings against the 
College of Physicians and Surgeons of Ontario, arguing that the policy 
which states that physicians who are opposed to medically assisted 
death on moral, religious, or other grounds must refer the patient to 
another physician who will carry out the practice, makes them ethically 
responsible for the patient's death. This puts physicians who opposed 
medically assisted death in the position of being between their legal 
responsibilities and their rights under the Charter. Physicians who 
do not refer could be disciplined by the College of Physicians and 
Surgeons. 

On the other hand, the BC Civil Liberties Association challenged 
the constitutionality of the law because it excludes people with 
long-term disabilities, and those with "curable" medical conditions 
whose only treatment options are those that some people may find 
unacceptable. 

NEL 

b A. Csanady. 2016, June 10. "Strong Majority of Canadians Want Assisted Suicide 
Bill to Allow for 'Advance Consent': Poll," National Post. http://nationalpost.com/news/ 
politics/strong-majority-of-canadians-want-assisted-suicide-bill-to-allow-for 
-advanced-consent-poll/wcm/edc245f6-68ce-40f0-9ca 7 -a96da827bff6. 

c A. Jerome. 2017, April 7. "Physicians Opposed to Assisted Dying Say Their Charter 
Rights Are Being Violated," The Lawyer's Daily. https://www.thelawyersdaily.ca/ 
articles/2856/physicians-opposed-to-assisted-dying-say-their-charter-rights-are 
-being-violated. 

Additional sources: Department of Justice canada. 2016. "Medically Assisted Dying: 
Supreme Court of Canada Ruling." http://www.justice.gc.ca/eng/cj-jp/ad-am/scc-csc.html; 
R. Gallagher. 2016. "Physician-Assisted Suicide and Euthanasia: The Issues," Canadian 
Virtual Hospice. http://www.virtualhospice.ca/en_US/Main+Site+Navigation/Home/Topics/ 

Topics/Decisions/Physician_Assisted + Suicide +and+ Euthanasia_+ The+ lssues.aspx; 
S. Fine. 2016, June 22. "Christian Doctors Challenge Ontario's Assisted-Death Referral 
Requirement," Globe and Mail. https://www.theglobeandmail.com/news/nationaVchristian 
-doctors-challenge-ontarios-assisted-death-referral-policy/article30552327; Health Law 
Institute, Dalhousie University. n.d. "Assisted Suicide." http://eol.law.dal.ca/?page_id= 236. 
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a ,vide range of other behaviours that are not against the law, but may be fro,vned 

upon by the larger society. "What is viewed as deviant changes over time: until recent 

years, tattoos and piercings would have been considered as deviant, but today are 

not generally viewed as unusual. 

The criminal la,v is not static, however, and, almost overnight, legislative enactment-; 

or judicial decisions can render behaviours that were previously illegal merely deviant. 

In 2013, for example, the Supreme Court of Canada (SCC) struck down Canada's pros

titution laws as unconstitutional (Canada (Attor11ey General) v. Bedford, 2013 SCC 72). 

A key concept that assists in understanding what is, or is not, a crin1e is the social 

construction of crime. This is the process by which the "same behaviour may be 

considered criminal in one society and an act of honour in another society or in the 

same society at a different time."2 "Whether a behaviour is defined as a "crime" is not 

a consequence of the behaviour itself, but is the result of the social response to the 

behaviour or to the persons or grot1ps who are engaged in it. 3 

Criminologists often conduct historical analyses in an attempt to understand ( 1) the 

factors involved in the definition of behaviours as criminal, (2) an increase or decrease in 

the severity of the criminal law, ( 3) the response of the criminal justice system, and ( 4) the 

factors that influenced the repeal of a criminal law, resulting in the decriminalization of 

certain behaviours. The Canadian crin1inologist Neil Boyd has pointed out, "Law can 

be fully comprehended only by documenting and analyzing the social, political, and 

economic contexts that give it life and continue to influence its existence."4 

Researchers have conducted historical studies of criminal law reform in an atten1pt 

to understand how the social, economic, and political environment may influence 

legislation. For example, laws against opium use first passed in the early 1900s have been 

linked to anti-Asian prejudice among Euro-Canadians of the day. Similarly, a review of 

how marijuana came to be illegal in Canada reveals the prominent role of one Emily 

Murphy, an Alberta magistrate who "vas also an anti-drug crusader. Writing under the 

pen name of Janey Canuck, she wrote a series of articles that were later made into a 

book titled The Black Ca11dle. In the book, Murphy "raged against 'Negro' drug dealers 

and Chinese opium peddlers 'of fishy blood' out to control and debase the white race."5 

The shifts in the definition of behaviours as illegal or deviant provide fascinating 

insights into the dynan1ic nature of criminal law and the behaviours that are defined as 

criminal. There may l)e, for example, massive violation of the criminal la,v, and yet the 

behaviour of the individuals involved n1ay not be viewed as crin1inal. 

A historical example is the massive violation of the prohibition laws against drinking 

alcoholic beverages by Canadians during and after World War I. An erosion in public 

support for anti-drinking laws, however, ultimately resulted in the repeal of prohibi

tion. Similarly, the "videspread recreational and medicinal use of marijuana l)y many 

Canadians, accompanied by changing attitudes toward the drug and the high costs of 

enforcement, culminated in its legalization by the federal Liberal government in 2018. 

A key role in criminalizing certain activities is often played by m oral entrepren eurs

individuals, groups, or organizations who seek action against certain groups of people or 

certain behaviours and bring pressure on legislators to enact criminal statutes. Historically, 

and recently, moral entrepreneurs have tended to be most active in the area of victimless 

crimes, such as drug and alcohol use and prostitution. Examples of moral entrepreneurs 

include Mothers Against Drunk Driving (M.A.D.D.) and pro-choice and pro-life groups. 

The issues that surround medical assistance in dying can l)e used to illustrate the 

challenges and controversy that often surrounds the application of the criminal law in 

Canadian society (At Issue 1.1). 
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Social construction 
of crime 

The notion that the legal status of 
behaviours is not determined by the 
behaviour itself, but is the result of the 
social response to the behaviour. 

Moral entrepreneurs 

Individuals, groups, or organizations who 
seek action against certain groups of 
people or certain behaviours and bring 
pressure on legislators to enact criminal 
statutes. 
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